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ORDER

The assessee has filed this appeal challenging the order dated 13.8.2021
passed by learned CIT(A)-National Faceless Appeal Centre, Delhi and it relates
to A.Y. 2015-16.

2. The assessee is aggrieved by decision of learned CIT(A) in confirming the
assessment of long term capital gain on sale of shares as income of the
assessee treating it as bogus in nature and also in assessing the commission

expenditure thereon.

3. Facts relating to the issue and receipt in brief. The assessee filed its
return of income for the year under consideration declaring total income of
Rs.8,00,190/-. The Assessing Officer reopened the assessment by issuing
notice under section 148 of the I.T. Act, on noticing that the assessee has sold
shares of M/s. Prerna Infra build Ltd. and earned long term capital gain
thereon, which was claimed to be exempt. The above said M/s. Prerna Infra

build Ltd. was found to be a penny stock and hence the Assessing Officer took



Ravi R. Cunha

the view that the long term capital gain declared by the assessee on sale of
shares of the above said company is bogus in nature. Hence the AO reopened
the assessment. The assessee had declared long term capital gain of
Rs.2,36,753/- on sale of above said shares. The Assessing Officer assessed the
same as income of the assessee under section 68 of the Act as unexplained
receipt. Besides the above, the Assessing Officer also added 2% of the long
term capital gain as expenses incurred by the assessee on payment of

commission to the entry provider. The Learned CIT(A) also confirmed the same.

4. The Learned AR submitted that the assessee purchased 7500 equity
shares of M/s. Prerna Infrabuild Ltd., on 29.9.2011 through M/s. Shailesh
Merchant Stock Brokers Pvt. Ltd. Total amount paid for the above said
purchases was Rs. 2,32,000/- and the same was paid through bank account
maintained by the assessee with ICICI bank. On purchases of the above said
shares, they were duly transferred to the Demat account of the assessee. The
Learned AR further submitted that the assessee held these shares for a period
of about 33 months and sold them on 11.8.2014. The sale proceeds were also
received through banking channels only. The transaction of sales have been
done through reputed brokers and the shares have been delivered from the
demat account of the assessee. The Learned AR further submitted that the
price movement of the shares of M/s. Prerna Infrabuild Ltd., was not volatile,
as it is normally found in the cases of other penny stocks. Inviting my
attention to the details of shares price movement given at page No. 8 & 9 of the
paper book, the learned AR submitted that there was no unusual movement in
the price of this share. Accordingly, the learned AR submitted that the
assessee has purchased and sold these shares in the normal course of his
investment activity. Accordingly, he submitted that there is no reason to
suspect long term capital gain earned by the assessee on sale of shares of the
above said company. Accordingly, he prayed for the deletion of the addition
made by the Assessing Officer.
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S. On the contrary, the learned DR supported the order passed by learned
CIT(A).

6. Having heard the rival contentions, I am of the view that there is merit in
the submissions made by Ld A.R. As noticed earlier, the assessee has
purchased these shares on September 2011 and sold the shares in August,
2014. During this period of about 33 months, the assessee has held the shares
in its Demat account. The purchase and sales have been routed through bank
accounts. Further learned AR also pointed out that the share price movement
was not abnormal in respect of shares. There is no allegation that the
assessee was also part of alleged rigging of shares. Under these set of facts, I
am of the view that there is no reason to suspect long term capital gain
declared by the assessee. Accordingly I set aside the order passed by learned
CIT(A) and direct the Assessing Officer to accept long term capital gain
declared by the assessee and also delete the commission expenses estimated

by him.

7. In the result, appeal filed by the assessee is allowed.

Order pronounced in the open court on 26.07.2022.
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BY ORDER,
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